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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  26 

Emergency  Interim  Rules  for  Twelve 
Newly  Created  National  Wildlife 
Refuges  in  Alaska 

agency:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
action:  Final  Interim  Rule. 

summary:  On  February  11. 1980 
Secretary  of  the  Interior  Cecil  Andrus 
withdrew  and  reserved  twelve  areas  in 
Alaska  as  National  Wildlife  Refuges 
pursuant  to  section  204(c}  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA),  43  U.S.C.  1714(c).  See  45 
FR  9562  et  seq.  for  notice  of  this  action. 
These  areas  are:  Alaska  Marine 
Resources,  Arctic,  Innoko,  Kanuti, 
Kenai,  Koyukuk,  Nowitna,  Selawik, 
Tetlin,  Togiak,  Yukon  Delta,  and  Yukon 
Flats.  The  Secretary’s  action  resulted  in 
the  automatic  application  of  the  general 
National  Wildlife  Refuge  System 
regulations  to  each  of  ^ese  12  new 
Alaska  refuges.  Because  of  the 
immediate  change  in  the  status  of  these 
lands  and  the  need  to  tailor  several 
sections  of  the  general  refuge 
regulations  to  unique  Alaska  needs,  it  is 
necessary  to  promulgate  emergency 
interim  rules  pending  the  consideration 
and  development  of  comprehensive 
permanent  regulations  for  these  refuges. 
As  a  result,  the  National  Wildlife  Refuge 
regulations  (Title  50,  Chapter  I, 
Subchapter  C)  apply  except  as  modiBed 
by  these  rules. 

These  interim  rules  preserve  the 
opportunity  for  local  rural  residents  to 
continue  their  traditional  subsistance 
activities  in  these  areas  and  permit 
certain  other  on-going  uses  such  as  sport 
hunting,  commercial  trapping  and  sport 
and  commercial  fishing  to  continue, 
consistenLwith  the  protection  of  the 
new  Refuges.  The  interim  rules  also  deal 
with  use  of  motorized  vehicles,  firearms, 
cabin  sites  and  imattended  property. 

The  Director  has  determined  that  these 
existing  uses  are  compatible,  on  an 
interim  basis,  with  the  purposes  for 
which  the  refuges  were  established.  The 
regulatory  approach  adopted  establishes 
a  transition  period  for  the  formulation  of 
permanent  management  regulations. 

This  transition  period  is  consistent  with 
the  process  used  in  the  development  of 
permanent  regulations  for  the  Yukon 
Flats  and  Becharof  National  Wildife 
Monuments. 

The  Fish  and  Wildlife  Service  has 
determined  that  public  notice  and 
comment  on  these  final  emergency 


interim  rules  is  impractical  and  contrary 
to  the  public  interest.  The  need  to 
provide  immediate  relief  and 
appropriate  giiidance  to  persons 
carrying  out  activities  within  the  12  new 
Alaska  refuges  requires  immediate 
action  and  demonstrates  good  cause  for 
making  these  interim  rules  effective 
immediately.  The  Fish  and  Wildlife 
Service  intends  to  publish  in  the  Federal 
Register  in  the  near  future  a  "Notice  of 
Intent  to  Propose  Rules”  regarding  the 
permanent  management  of  these  12  new 
Alaskan  refuges.  Ultimately,  final 
regulations  developed  through  the  public 
review  process  will  replace  these 
interim  rules. 

EFFECTIVE  DATE:  March  4, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Pulliam,  Jr.,  Deputy  Associate 
Director,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service, 
Room  3252,  U.S.  Department  of  the 
Interior,  Washington,  D.G.  20240,  (202- 
343-5333);  or  Keith  Schreiner,  Alaska 
Area  director,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  1011 
E.  Tudor  Road.  Anchorage,  Alaska 
99507,  (907-276-3800). 

Supplementary  Information 

Background:  Section  204(c)  of  the 
Federal  Land  Policy  and  Management 
Act,  43  U.S.C.  1714(c).  authorizes  the 
Secretary  of  the  Interior  to  make  land 
withdrawals  involving  five  thousand 
acres  or  more  of  federal  lands.  On 
February  11, 1980,  the  Secretary 
exercised  this  authority  and  withdrew 
lands  for  twelve  new  National  Wildlife 
Refuges  in  Alaska.  These  new  National 
Wildlife  Refuges  offer  protection  for  a 
variety  of  significant  resource  values. 

The  affected  lands  have  previously  been 
managed  by  the  Department’s  Bureau  of 
Land  Management;  the  Secretary’s 
action  requires  that  they  now  be 
administered  by  the  United  States  Fish 
and  Wildlife  Service  as  National 
Wildlife  Refuges.  As  a  result,  the 
existing  National  Wildlife  Refuge 
regulations  found  in  Title  50,  Chapter  L 
Subchapter  C.  automatically  apply. 

These  general  refuge  rules,  however,  are 
in  need  of  adjustment  in  particular 
instances  to  reflect  imique  Alaskan 
needs. 

In  addition  to  the  Department’s 
authority  imder  a  number  of  statutes, 
the  general  refuge  rules  cited  above 
authorize  the  Service  to  promulgate 
refuge  management  regidations  tailored 
to  the  needs  of  specific  areas.  50  CFR 
26.33  provides  that  ‘‘(s)pecial  regulations 
shall  be  issued  for  public  use,  access, 
and  recreation  within  certain  individual 
national  wildlife  refuges  where  there  is 
a  need  to  amend,  mo^fy,  relax  or  make 


more  stringent  the  regulations  contained 
in  this  Subchapter  C.’’  The  immediate 
change  in  land  status  and  management 
responsibilities  created  by  the 
withdrawals  dictate  that  a  sound 
transitional  regulatory  program  govern 
on-going  public  activities  on  the  refuges 
as  soon  as  possible  and  suggest  the  need 
to  adopt  on  an  interim  basis  special 
rules  for  these  areas.  The  need  for 
special  rules  also  arises  from  the  fact 
that  on-going  activities  on  the  12  new 
Alaska  refuges  are  compatible,  on  an 
interim  basis,  with  the  purposes  for 
which  they  were  established  but  are  not 
expressly  permitted  under  existing 
regxilations.  Both  factors  indicate  that 
these  rules  must  be  promulgated  on  an 
emergency  basis  and  become  effective 
immediately. 

In  promulgating  these  rules,  the 
Director  of  ^e  Fish  and  Wildlife  Service 
has  considered,  among  other  things:  (1) 
’The  28  volume  1974  Alaska  Lands 
Environmental  Impact  Statement;  (2)  the 
1978  Final  Environmental  Supplement, 
Alternative  Administrative  Actions  on 
Alaska  National  Interest  Lands.  U.S. 
Department  of  the  Interior;  (3)  the 
Section  204(e)  Report  for  Alaska  Land 
Withdrawals;  (4)  the  Section  204(c) 
Report  for  Alaska  Land  Withdrawals; 
and  (5)  other  materials  and  analysis  that 
have  been  generated  on  the 
management  of  Alaska  National  Interest 
Lands  as  a  result  of  Congressional 
action  on  the  so-called  “d-2’’  legislation. 
Four  separate  Committee  reports  have 
been  published  in  the  House  of 
Representatives  and  two  Committee 
reports  have  been  published  in  the 
Senate  on  the  issue  of  the  establishment 
and  management  of  new  Conservation 
System  units  in  Alaska. 

Regulatory  Approach 

As  indicated  above,  it  is  essential  that 
an  interim  regulatory  program  be 
established  for  the  National  Wildlife 
Refuges  during  the  administrative 
transition  period  immediately  following 
their  establishment.  While  causing  the 
least  disruption  possible  to  on-going 
activities  consistent  with  the  protection 
of  the  new  Refuges,  this  interim 
management  period  will  afford  both  the 
public  and  the  Fish  and  Wildlife  Service 
an  opportimity  to  determine  which 
recreational  and  other  special  uses 
should  be  authorized  on  these  areas. 
Established  uses  within  the  Refuges 
such  as  the  subsistence  use  of  fish, 
wildlife  or  plant  resources  by  local  rural 
residents,  the  use  of  snowmobiles, 
motorboats  and  aircraft  under  certain 
circumstances,  and  the  sport  taking  of 
fish  and  wildlife  in  accordance  with 
applicable  State  and  Federal  law  will  be 
allowed  to  continue  under  the  interim 
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regulations.  Certain  mining  activities  are 
also  subject  to  these  rules.  By  adopting 
this  regulatory  posture  during  the 
transition  period,  the  Fish  and  Wildlife 
Service  can  minimize  hardships  on  those 
members  of  the  public  who  are  currently 
engaged  in  acti^ties  on  the  newly 
created  National  Wildlife  Refuges.  The 
Service  also  notes  that  this  approach 
further  obviates  the  heed  for  an 
opportunity  for  public  comment  on  the 
emergency  interim  regulations.*  t 
These  emergency  interim  rules  are  but 
the  first  step  in  the  development  of 
comprehensive  special  relations  for 
the  management  and  use  of  the  twelve 
new  Alaska  National  Wildlife  Refuges. 
The  Fish  and  Wildlife  Service  will 
publish  in  the  near  fuhire  a  “Notice  of 
Intent  To  Propose  Rules”  that  will  deal 
with  activities  including,  but  not  limited 
to.  subsistence  uses,  sport  hunting, 
fishing,  access,  mining,  and  public  use 
and  recreation.  After  full  notice  and  the 
opportunity  for  public  comment,  the 
Service  will  promulgate  final  rules.  As  a 
result  of  this  extensive  process,  the  final 
rules  may  differ  in  significant  aspects 
fi'om  these  emergency  interim 
regulations. 

Highlights  of  these  rules: 

S  26.37  Interim  Emergency  Regulations  for 
the  following  National  Wildlife  Refugees  in 
Alaska:  Alaska  Marine  Resources,  Arctic, 
Innoko,  Kanuti,  Kenai,  Koyukuk,  Nowitna, 
Selawik,  Tetlin,  Togiak,  Yukon  Delta,  and 
Yukon  Flats. 

(a)  Scope. 

(b)  De^tions. 

(c)  Subsistence  Uses. 

(dj  Use  of  snowmobiles,  motorboats, 
aircraft  and  other  motorized  vehicles. 

(e)  Recreational  Activities. 

(f)  Taking  of  Fish  and  Wildlife. 

(g)  Cabin  sites. 

(h)  Unattended  property. 

(i)  Firearms. 

(j)  Sled  dogs  and  household  pots. 

(k)  Permits. 

0)  Mining. 

Authority^-The  National  Wildlife  Refuge 
Administration  Act  16  U.S.C  S  668dd  et  seq.; 
Fish  and  Wildlife  Act  of  1956, 16  U.S.C.  i  742 
et  seq.:  Federal  Land  Policy  and  Management 
'Act  S  204(j).  43  U.S.C  S  1714(j). 

Subsection  (a)  briefly  describes  the 
purpose  and  scope  of  Uiese  interim 
regulations.  The  general  refuge  rules  of 
Title  50,  Chapter  I,  subchapter  C.  apply 
except  as  specifically  modified  by  these 
interim  regulations. 

Subsection  (b)  defines  a  number  of 
important  terms  used  in  these 
emergency  interim  rules.  The  definition 
of  "subsistence  uses”  is  consistent  with 
the  one  used  in  the  emergency  interim 
rules  for  the  Becharof  and  Yukon  Flats 
National  Wildlife  Monuments  and 


similar  to  that  approved  by  both  the 
House  of  Representatives  and  the 
Senate  Committee  on  Energy  and 
Natural  Resources  during  the  first 
session  of  the  96th  Congress. 
Consistency  with  the  existing  interim 
monument  regulatioiu  on  this  important 
matter  will  avoid  unnecessary 
confusion.  The  Service  recognizes  that  a 
slightly  modified  definition  of 
"subsistence  uses”  has  been  proposed 
for  the  National  Wildlife  Monument 
permanent  regulations.  This  proposed 
definition  is  currently  under  review  in 
light  of  the  public  comments  received  on 
the  proposed  rulemaking.  Since  the 
review  is  not  yet  completed  and  final 
wildlife  monument  regulations  have  not 
yet  been  published,  the  Service  deemed 
it  inadvisable  at  this  time  to  deviate 
from  the  existing  definition  of 
"subsistence  uses”  currently  in  force 
under  the  emergency  interim  wildlife 
monument  regulations.  The  Service  fully 
intends,  however,  to  propose  as  a 
permanent  wildlife  regulation  that 
definition  of  "subsistence  uses”  which  is 
ultimately  adopted  in  the  final  wildlife 
monument  regulations. 

Subsection  (c)  authorizes  the 
subsistence  use  of  wild  renewable 
resources  by  local  rural  residents  within 
the  12  Alaska  refuges  subject  to  these 
rules.  This  approa^  woiild  allow 
residents  of  rural  areas  located  within, 
or  adjacent  to.  such  a  National  Wildlife 
Refuge  to  continue  their  subsistence 
activities  in  accordance  with  applicable 
State  and  Federal  law.  Furthermore, 
subsistence  use  of  these  natural 
resources  would  be  accorded  the  highest 
priority  over  other  consmnptive  uses 
such  as  sport  hunting.  This  prioritization 
of  subsistence  uses  is  a  management 
principle  for  Alaska  public  lands  which 
was  uniformly  recognized  and  adopted 
by  the  various  Committees  of  the  95th 
and  96th  Congresses  which  considered 
H.R.  39.  During  the  transition  period, 
subsistence  uses  would  be  restricted 
only  in  emergency  situations  involving 
public  safety  or  the  natural  stability  or 
continued  viability  of  a  particular 
population  of  fish,  wildlife  or  plants.  The 
closure  authority  has  been  voluntarily 
limited  during  the  transition  period  to 
emergency  situations,  in  recognition  of 
the  importance  of  subsistence  uses  to 
many  local  rural  Alaskans.  The  Fish  and 
WilcUife  Service  believes  that  any 
regulatory  program  capable  of  imposing 
restrictions  on  subsistence  activities 
other  than  in  emergency  situations 
should  not  be  established  without 
providing  subsistence  users,  as  well  as 
the  general  public,  with  an  opportunity 
to  comment  on  the  program,  llierefore, 
the  Fish  and  Wildlife  ^rvice  will  await 


full  public  comment  before  it  begins  to 
develop  the  full  range  of  its  closure 
autiuHity  over  subsistence  activities 
within  the  Alaskan  Wildlife  Refuges. 

Subsection  (d)  authorizes  the  use  of 
snowmobiles,  motorboats,  and  fixed 
wing  aircraft  within  and  across  Alaskan 
refuges  subject  to  these  rules  where 
such  use  is  traditional  and  established 
or  reasonable  and  appropriate  in 
exercise  of  a  valid  project  right.  Such 
use  may  be  restricted  or  prohibited  upon 
appropriate  finding  by  the  Area 
Director.  Use  of  ofi^ad  vehicles  other 
than  snowmobiles  is  prohibited  except 
where  expressly  permitted  on  routes  of 
travel  which  may  be  designated  by  the 
Area  Director.  Use  of  these  vehicles 
may  also  continue  where  reasonable 
and  appropriate  in  the  exercise  of  a 
valid  property  right  All  vehicles  subject 
to  this  subsection  must  be  operated  in 
compliance  with  applicable  State  and 
Federal  law  and  in  such  manner  as  to 
prevent  waste  or  damage  to  fish, 
wildlife,  plants,  or  terrain,  or  any  other 
part  or  vdue  of  the  refuge. 

Subsection  (e)  allows  for  the 
continuation  of  on-going  recreational 
uses  within  Alaska  National  Wildlife 
Refuges  subject  to  these  rules,  provided 
that  tiiose  activities  are  conducted  in  a 
manner  compatible  with  the  purposes 
for  which  the  areas  were  established. 
The  list  of  potential  activities 
enumerated  in  this  subsection  is  not 
intended  to  be  all  inclusive. 

Subsection  (f)  deals  with  the  taking  of 
fish  and  wildlife  for  sport  and 
commercial  purposes.  As  a  general  rule, 
such  activities  must  comply  with 
applicable  Alaska  State  law.  The  Fish 
and  Wildlife  Service,  however,  has  the 
authority  to  impose  additional 
restrictions  when  deemed  advisable  for 
management  purposes.  Nothing  in  these 
interim  emergency  regulations  regarding 
the  taking  of  fish  and  wildlife  should  be 
interpreted  as  waiving  the  requirements 
of  other  fish  and  wildlife  conservation 
statutes  such  as  the  Airborne  Hunting 
Act  or  those  provisions  of  Subchapter  C 
of  Title  50.  Code  of  Federal  Regulations 
regarding  the  taking  of  depredating 
wildlife.  Animal  control  programs  shall 
only  be  conducted  in  accordance  with  a 
special  use  permit  issued  by  the  Area 
Director. 

Subsection  (g)  authorizes  the 
traditional  and  customary  use  of 
existing  cabins  to  the  extent  that  they 
are  compatible  with  the  established 
purposes  of  the  refuge  on  which  they  are 
located. 

Subsection  (h)  prevents  any  person 
from  leaving  a  vehicle  or  other  personal 
property  unattended  on  any  of  the  12 
Alaska  Refuges  for  longer  than  12 
months  without  prior  permission  from 
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the  Area  Director.  The  prohibition  does 
not  apply  to  personal  property  left 
unattended  in  a  cache  or  cabin  when 
used  in  conjunction  with  an  authorized 
activity. 

Subsection  (i)  authorizes  the 
possession,  use,  and  transporting  of 
Hrearms  for  hunting  and  personal 
protection  in  accordance  with  State  and 
Federal  law  unless  prohibited  or 
otherwise  restricted  by  the  Area 
Director. 

Subsection  (j)  provides  that  the 
general  trespass  sections  of  the  National 
Wildlife  Refuge  System  regulations  do 
not  apply  to  household  pets  or  sled  or 
pack  dogs  under  control  of  their  owners 
of  handlers. 

Under  present  National  Wildlife 
Refuge  System  regulations,  persons  are 
required  to  obtain  a  permit  from  the 
Refuge  Manager  or  Area  Director  before 
they  may  engage  in  various  activities. 

Subsection  (k)  provides  that  all 
requests  for  such  permits  should  be 
made  to  the  Area  Director  for  activities 
involving  Alaskan  refuges  subjects  to 
this  rule. 

Subsection  (1)  establishes  access  rules 
for  mining.  The  emergency  interim 
regulations  prohibit  a  person  without  a 
mining  access  permit  from  crossing  by 
methods  of  surface  transportation,  or 
from  landing  aircraft  upon,  lands, 
waters,  or  interests  therein  owned  or 
controlled  by  the  Federal  Government 
within  a  Refuge  for  the  purposes  of 
conducting  mining  operations  on  an 
unpatented  claim  within  its  boundaries. 
Subsection  (1)  also  requires  a  person  to 
obtain  an  access  permit  before  crossing 
Federal  property  within  a  Refuge  by 
means  of  siirface  transportation  to 
conduct  mining  operations  either  outside 
of  the  Refuge  or  on  patented  claims  or 
private  or  state  property  within  the 
Refuge.  An  access  permit  would  not  be 
required  for  landing  aircraft  on  patented 
claims  or  private  or  State  property 
within  a  Refuge,  nor  would  it  be 
required  to  authorize  flights  over  a 
Refuge  for  purposes  of  conducting 
mining  operations  outside  of  the  Refuge. 

Mining  access  permit  applications 
shall  be  sent  to  the  Alaska  Area 
Director  of  the  United  States  Fish  and 
Wildlife  Service.  In  order  to  expedite  the 
review  of  access  permit  requests  for  the 
upcoming  held  season,  the  Fish  and 
Wildlife  Service  is  requiring  the 
submission  of  a  minimal  amount  of 
mining  information  and  data  with  the 
permit  application.  It  is  the  position  of 
the  Service  that  this  procedure  will 
facilitate  the  exercise  of  valid  existing 
rights  by  those  claimants  who  hold 
them. 

Subject  to  valid  existing  rights,  the 
public  lands  within  the  Refuge  have 


been  withdrawn  from  further  location 
and  appropriation  under  the  Mining  Law 
of  1872.  As  regards  unpatented  claims 
within  a  Refuge,  a  person  must  have 
both  located  and  discovered  a  valuable 
mineral  deposit  prior  to  the  date  of  the 
withdrawal  in  order  to  have  established 
a  valid  existing  right.  See  Cameron  v. 
United  States.  252  U.S.  540  (1920). 

Claimants  who  have  failed  to  satisfy 
both  tests  are  now  precluded  from 
conducting  further  mining  operations  on 
unpatented  claims,  including 
prospecting  and  exploration. 

Based  upon  the  information  contained 
in  the  mining  access  permit  application, 
the  Area  Director  will  make  a 
preliminary  determination  as  to  whether 
it  is  likely  that  the  holder  of  an 
unpatented  mining  claim  has 
established  rights  against  the  Federal 
Government  which  were  preserved 
under  the  terms  of  the  withdrawal. 
Mining  access  permits  will  only  be 
issued  for  mining  operations  on 
unpatented  claims  if  it  is  determined  to 
be  likely  that  the  applicant  made  a 
valuable  discovery  prior  to  the  date  of 
withdrawal.  The  approach  adopted 
avoids  the  adverse  impacts  of 
unregulated  access  for  mining  but 
recognizes  plausible,  valid  existing 
rights  through  the  expedited  process  of 
making  preliminary  determinations  of 
validity. 

Since  the  claimant  is  in  the  best 
position  to  provide  the  necessary  mining 
information,  it  is  obvious  that  he  has  a 
significant  role  to  play  in  the 
preliminary  determination  of  the  validity 
of  his  rights  against  the  Federal 
Government.  It  is  thus  in  the  claimant’s 
best  interest  to  provide  as  much  of  the 
requested  information  as  possible  with 
the  initial  permit  application. 

Recognizing  the  potential  commercial 
value  of  some  of  the  requested  mineral 
information,  the  Fish  and  Wildlife 
Service  intends  to  maintain  the 
confrdentiality  of  such  data  pursuant  to 
applicable  law.  See,  e.g.,  Department’s 
regulations  implementing  the  Freedom 
of  Information  Act  at  43  CFR  Part  2. 

Finally,  it  should  be  noted  that  the 
issuance  of  a  mining  access  permit  does 
not  preclude  the  Secretary  from 
examining,  and  where  appropriate, 
contesting  the  validity  of  an  unpatented 
claim  at  some  later  date.  The  mere 
issuance  of  an  access  permit  cannot 
render  valid  any  right  in  a  claim  which 
is  not  otherwise  valid  under  applicable 
law.  All  permits  are  to  be  issued  subject 
to  this  proviso. 

Other  Information 

These  emergency  interim  rules  apply 
to  all  persons  using  or  entering 
Federally  owned  or  controlled  lands 


within  the  boundaries  of  the  12  Alaskan 
refuges  subject  to  these  rules.  State, 
Native  (including  lands  conveyed  under 
the  Native  Allotment  Act  of  May  17. 
1906)  and  private  inholdings  will  remain 
largely  unaffected  by  the  terms  of  these 
regulations.  This  is  consistent  with  the 
terms  of  the  withdrawals  making  the 
establishment  of  the  National  Wildlife 
Refuges  “subject  to  valid  existing 
rights’’. 

Because  of  the  immediate  change  in 
the  status  of  these  lands  and  the  need  to 
tailor  several  sections  of  the  general 
refuge  regulations  to  unique  Alaska 
needs,  the  Department  has  determined 
that  compliance  with  the  procedures  for 
developing  rules  imder  Executive  Order 
12044  and  43  CFR  Part  14  is  impractical 
and  contrary  to  the  public  interest.  This 
determination  was  made  pursuant  to 
Section  6  of  Executive  Order  12044  and 
43  CFR  14.3(f). 

The  primary  authors  of  these 
regulations  are  Lou  Swenson,  U.S.  Fish 
and  Wildlife  Service,  Alaska  Area 
Office,  and  Deborah  Williams,  Attorney- 
Advisor,  Office  of  the  Solicitor. 
Anchorage,  Alaska. 

Dated:  February  29, 1980. 

Robert  L.  Herbst, 

Assistant  Secretary,  Fish  and  Wildlife  and 
Parks. 

Effective  immediately,  50  CFR  is 
amended  by  adding  the  new  $  26.37  to 
Chapter  I,  subchapter  C,  as  follows: 

§  26.37  Interim  Emergency  Regulations 
for  the  following  National  WHdilfe  Refuges 
in  Alaska:  Alaska  Marine  Resources,  Arctic, 
Innoko,  Kanuti,  Kenai,  Koyukuk,  Nowitna, 
Selawlk,  Tetibi,  Togiak,  Yukon  Delta,  and 
Yukon  Flats. 

(a)  Scope:  (1)  Pursuant  to  section 
204(c)  of  the  Federal  Land  Policy  and 
Managment  Act  of  1976. 43  U.S.C. 

Section  1714(c),  the  Secretary  of  the 
Interior  has  withdrawn  and  reserved 
twelve  areas  in  Alaska  as  National 
Wildlife  Refuges  for  the  pmpose  of 
preserving  and  enhancing  their 
outstanding  resource  values.  These 
areas  are:  Alaska  Marine  resources, 
Arctic,  Innoko,  Kanuti,  Kenai,  Koyukuk, 
Nowitna,  Selawik,  Tetlin,  Togiak,  Yukon 
Delta,  and  Yukon  Flats.  Each  of  these 
areas  is  subject  to  these  interim 
emergency  regulations.  (2)  The  National 
Wildlife  Refuge  System  regulations  of 
Title  50,  Code  of  Federal  Regulations, 
Chapter  I,  Subchapter  C,  apply  to  these 
refuges  except  as  specifically  modified 
by  these  interim  emergency  regulations. 
(3)  These  rules  will  remain  in  effect  until 
the  publication  of  final  regulations 
establishing  permanent  special  rules 
governing  the  administration  of  these 
areas. 
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(b)  Definitions:  The  definitions  in  this 
section  apply  only  to  these  interim  rules: 

(1)  "Alaska  National  Wildlife  Refuges 
subject  to  these  rules"  means  those 
refuges  withdrawn  by  Secretarial 
Orders  on  February  11, 1980,  and 
administered  by  the  United  States  Fish 
and  Wildlife  Service.  These  areas  are: 
Alaska  Marine  Resources,  Arctic, 
Innoko,  Kanuti,  Kenai,  Koyukuk, 
Nowitna,  Selawik,  Tetlin,  Togiak,  Yukon 
Delta  and  Yukon  Flats. 

(2)  "Area  Director”  means  any  official 
of  the  United  States  Fish  and  Wildlife 
Service  who  has  been  delegated 
authority  for  management  of  Alaska 
National  Wildlife  Refuges  subject  to 
these  rules,  including  the  Alaska  Area 
Director  or  his  authorized 
representatives. 

(3)  "Subsistence  Uses”  means  the 
customary  and  traditional  uses  in 
Alaska  of  wild,  renewable  resources  for 

(i)  direct  personal  or  family  consumption 
as  food,  shelter,  fuel,  clothing,  tools,  or 
transportation,  (ii)  the  making  or  selling 
of  handicraft  articles  out  of  nonedible 
byproducts  of  fish  and  wildlife 
resources  taken  for  personal  or  family 
consumption,  and  (iii)  customary  trade, 
barter,  or  sharing  for  personal  or  family 
consumption. 

(4)  "Off-Road  Vehicles”  means  any 
motorized  vehicle  designed  for,  or 
capable  of,  cross-country  travel  on  or 
immediately  over  land,  water,  sand, 
snow,  ice,  marsh,  wetland  or  other 
natural  terrain. 

(5)  "Claim”  means  any  valid  patented 
or  unpatented  mining  claim,  mill  or 
tunnel  site,  or  other  site  of  mining 
operations,  whether  on  Federal,  State  or 
I^vate  lands. 

(6)  "Mining  operations"  means  all 
functions,  work  and  activities  in 
connection  with  mining  on  claims, 
including:  prospecting,  exploration, 
smveying,  development  and  extraction; 
dumping  mine  waste  and  stockpiling 
ore;  transport  or  processing  of  mineral 
commodities;  reclamation  of  the  surface 
disturbed  by  such  activities;  and  all 
activities  and  uses  reasonably  incident 
thereto  regardless  of  whether  such 
activities  and  uses  take  place  on 
Federal,  State  or  private  land. 

(7)  "Person”  means  any  individual, 
partnership,  corporation,  association  or 
other  entity. 

(c)  Subsistence  uses:  (1)  The 
nonwasteful  subsistence  uses  of  fish, 
wildlife  or  plant  resources  within 
Alaska  National  Wildlife  Refuges 
subject  to  these  rules  shall  be  ^owed  to 
continue  by  local  rural  residents  who 
comply  with  applicable  provisions  of 
State  and  Federal  law.  The  nonwasteful 
subsistence  use  of  fish,  wildlife  or  plant 
resources  shall  be  the  first  priority 


consumptive  use  of  such  resources  over 
other  consumptive  uses  such  as  sport 
himting,  commercial  trapping  or  sport  or 
commercial  fishing. 

(2)  Notwithstanding  any  other  provision 
of  this  section,  the  Area  Director  shall 
close  all  or  any  portion  of  an  Alaska 
National  Wildlife  Refuge  subject  to 
these  rules  to  the  subsistence  uses  of  a 
particular  fish,  wildlife  or  plant 
population,  or  take  such  o&er  measures 
as  may  be  necessary,  if  he  determines 
that  an  emergency  situation  exists  and 
that  measures  must  be  taken  to  provide 
for  public  safety  or  to  assure  the  natural 
stability  and  continued  viability  of  the 
particular  population  of  fish,  wildlife  or 
plants.  In  tiie  case  of  closure,  the  Area 
Director  shall  post  a  notice  of  the 
reasons  justi^dng  the  closure  in 
communities  known  to  be  affected  by 
the  closure  and  shall  publish  and 
broadcast  the  reasons  justifying  the 
closure  in  the  local  media  in  the  area  of 
the  closure.  Such  emergency  closiu*e 
shall  be  effective  when  made,  shall  be 
for  a  period  not  to  exceed  sixty  days, 
and  shall  not  be  extended  imless  the 
Area  Director  establishes  after  notice 
and  informal  public  hearing  that  such 
extension  is  justified. 

(d)  Use  of  snowmobile,  motorboat, 
fixed-wing  aircraft  and  other  motorized 
vehicles:  (1)  The  use  of  snowmobiles, 
motorboats  and  fixed-wing  aircraft  for 
access  to  areas  within,  adjacent  to,  or 
across  the  Refuges  may  continue  where 
such  use  is  traditional  and  established 
or  reasonable  and  appropriate  in 
exercise  of  a  valid  property  right  In 
determining  whether  to  restrict  the  use 
of  such  veUcles  or  to  temporarily  or 
permanently  close  an  area  to  their  use, 
the  Area  Director  shall  consider  such 
factors  as  other  visitor  uses,  public 
health  and  safety,  environmental  and 
resource  protection,  endangered  and 
threatened  species  conservation, 
research  activities,  aesthetics,  and  other 
management  considerations  necessary 
to  insure  use  compatible  with  the 
purposes  for  whi(^  the  refuge  Was 
created.  For  snowmobile  use  the  Area 
Director  shall  also  be  guided  by  criteria 
contained  in  Section  3  of  Executive 
Order  No.  11644  (34  FR  2877),  as 
amended.  The  Area  Director  shall 
temporarily  close  or,  after  notice  and 
opportunity  for  an  informal  public 
hearing,  permanently  close,  areas  to  the 
use  of  motorized  veUcles  governed  by 
this  paragraph  if,  based  on  the  factors 
enumerated  above,  he  determines  that 
the  continuation  of  such  uses  is  not 
compatible  with  the  purpose  for  which 
the  refuge  was  established. 

(2)  The  use  of  off-road  vehicles  other 
than  snowmobiles  is  prohibited  except 


where  expressly  permitted  on  routes  of 
travel  which  may  be  designated  by  the 
Area  Director,  provided,  however  that 
the  use  of  such  vehicles  may  continue 
where  such  use  is  reasonable  and 
appropriate  in  the  exercise  of  a  valid 
property  right 

(3)  All  vehicles  subject  to  this 
subsection  shall  be  operated  in 
compliance  with  applicable  State  and 
Federal  law  and  in  such  a  manner  as  to 
prevent  waste  or  damage  to  fish, 
wildlife,  plants,  terrain  or  any  o Aer  part 
or  value  of  the  refuge. 

(e)  Recreational  activities:  On-going 
public  recreational  activities  within  the 
Alaska  National  Wildlife  Refuges 
subject  to  these  rules  shall  be  allowed  to 
continue  as  long  as  such  activities  are 
conducted  in  a  manner  compatible  with 
the  purposes  for  which  the  areas  were 
established.  Such  recreational  activities 
include  but  are  not  limited  to 
sightseeing,  nature  observation  and 
photography,  hunting,  fishing,  boating, 
camping,  hiking,  picnicking  and  other 
related  activities. 

(f)  Taking  offish  and  wildlife:  (1)  The 
taldng  of  fish  and  wildlife  for  sport 
hunting,  commercial  trapping  and  sport 
or  commercial  fishing  shall  continue  in 
accordance  with  applicable  State  and 
Federal  law;  provided,  however,  that  the 
Area  Director  may  designate  areas 
where,  and  establish  periods  when,  no 
taking  of  a  particular  population  of  fish 
or  wildlife  shall  be  permitted  within 
such  a  Refuge  when  deemed  advisable 
for  management  purposes.  The  following 
provisions  shall  apply  to  each  person 
while  engaged  in  the  taking  of  fish  or 
wildlife  ^thin  an  Alaska  National 
Wildlife  Refuge  subject  to  these  rules: 

(1)  Commercial  Trapping  and  Sport 
Hunting 

(A)  ^ch  person  shall  secure  and 
possess  all  required  State  licenses  and  > 
shall  comply  with  the  applicable 
provisions  of  State  law  unless  further 
restricted  by  Federal  law; 

(B)  Each  person  shall  comply  with  the 
applicable  provisions  of  Federal  law; 

(ii)  Sport  and  Commercial  Fishing 

(A)  ^ch  person  shall  secure  and 
possess  all  required  State  licenses  and 
shall  comply  with  the  applicable 
provisions  of  State  law  unless  further 
restricted  by  Federal  law; 

(B)  Each  person  shall  comply  with  the 
applicable  provisions  of  Federal  law. 

(2)  Nothing  in  these  rules  shall  be 
interpreted  as  waiving  the  requirements 
of  other  fish  and  wildlife  conservation 
statutes  such  as  the  Airborne  Hunting 
Act  or  these  provisions  of  subchapter  C 
of  Title  50,  Code  of  Federal  Regulations 
regarding  the  taking  of  depredating 
wildlife.  Animal  control  programs  shall 
only  be  conducted  in  accordance  with  a 
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special  use  permit  issued  by  the  Area 
Director. 

(g)  Cabin  sites:  Traditional  and 
customary  uses  of  existing  cabins  and 
related  structures  may  be  allowed  to 
continue  provided  that  such  uses  are 
compatible  with  the  purposes  for  which 
the  refuge  was  established. 

(h)  Unattended  property:  (1)  Leaving 
any  snowmobile,  vessel,  off-road  vehicle 
or  other  personal  property  unattended 
for  longer  than  12  months  without  the 
prior  permission  of  the  Area  Director  is 
prohibited  and  any  property  so  left  may 
be  impounded  by  the  Area  Director. 

This  prohibition  does  not  apply  to 
personal  property  left  unattended  in  a 
cache  or  cabin  when  used  in  conjunction 
with  an  authorized  activity. 

(2)  In  the  event  unattended  property 
interferes  with  the  safe  and  orderly 
management  of  part  of  the  refuge,  or 
causes  damage  to  refuge  resources,  it 
may  be  impounded  by  the  Area  Director. 

(i)  Firearms:  The  possession,  use.  and 
transporting  of  firearms  is  authorized  for 
himting  and  personal  protection  in 
accordance  with  State  and  Federal  laws 
unless  specifically  prohibited  or 
otherwise  restricted  by  the  Area 
Director. 

(j)  Sled  dogs  and  household  pets:  The 
general  trespass  provisions  of  S  26.21 
shall  not  apply  to  household  pets  and 
sled  or  padc  dogs  under  the  control  of 
their  owners  or  handlers. 

(k)  Permits:  The  National  Wildlife 
Refuge  Rules  (Subchapter  C)  provide  in 
several  sections  that  permits  may  be 
obtained  from  the  Refuge  Manager  or 
Area  Director.  For  activities  involving 
the  Alaska  refuges  subject  to  this  rule, 
such  permits  are  to  be  obtained  from  the 
Area  Director. 

(l)  Mining: 

(1)  Mining  access  permits,  (i)  General 
rule — Notwithstanding  the  provisions  of 
Subsection  (d),  no  person  shall  enter, 
cross  by  surface  transportation,  or  land 
aircraft  upon,  lands,  waters  or  interests 
therein  owned  or  controlled  by  the 
United  States  within  an  Alaskan 
National  Wildlife  Refuge  subject  to 
these  rules  for  purposes  of  conducting 
mining  operations,  except  in  accordance 
with  the  provisions  of  a  mining  access 
permit  issued  by  the  Area  Director.  The 
issuance  of  a  mining  access  permit  shall 
not  be  interpreted  as  excusing  the 
permittee  from  compliance  with  other 
existing  State  or  Federal  laws  applicable 
to  mining  operations,  and  shall  not  be 
deemed  to  render  valid  any  claim  which 
is  not  otherwise  valid  under  applicable 
law.  Accordingly,  the  issuance  of  a 
mining  access  permit  for  mining 
operations  on  the  claim  shall  not  be 
deemed  a  waiver  of  the  Secretary’s 
authority  to  examine,  and  where 


appropriate,  to  contest  the  validity  of 
unpatented  claims. 

(ii)  Permit  Application — ^In  applying 
for  a  mining  access  permit,  each 
applicant  shall  set  forth  the  following 
information  concerning  the  proposed 
mining  operations  in  a  sworn  statement 
which  acknowledges  that  providing 
false  information  in  support  of  the 
permit  application  is  a  violation  of 
section  1001  of  Title  18  of  the  United 
States  Criminal  Code: 

(A)  The  name,  mailing  address  and 
phone  munber  of  the  permit  applicant; 

(B)  The  claim(s]  name  and  description 
of  type  of  claim  (e.g.  patented  claim,  mill 
site,  unpatented  claim,  etc.); 

(C)  A  map  with  a  scale  of  not  less 
than  y»  inch  to  a  mile  (1:125,000) 
showing  the  survey  or  protraction  grids 
on  whi^  there  will  be  depicted  the 
location  of  the  claim(s).  Contiguous 
claims  and  groups  of  claims  in  the  same 
general  area  may  be  depicted  on  a 
single  map  so  long  as  the  individual 
claims  are  clearly  identified; 

(D)  The  date(s)  of  location  along  with 
a  copy  of  location  notice(s); 

(E)  The  date  and  place  of  recordation 
and  book  and  page  number  of 
recordation; 

(F)  The  kind  of  mine  and  minerals 
produced  (e.g.  placer,  lode,  copper, 
gold); 

(G)  A  description  of  the  proposed 
mining  operations,  the  proposed  routes 
and  methods  of  access,  period  of 
intended  occupancy  and  operation  at 
claim  site,  and  major  equipment  to  be 
used  in  the  operations; 

(H)  A  brief  environmental  summary 
wUch:  (i)  analyzes  the  environment^ 
impacts  of  the  proposed  mining 
operations  and  routes  and  me&ods  of 
access  and  the  environmental  impacts  of 
any  alternative  routes  and  methods  of 
access;  and  [2]  describes  those 
measures  wUch  will  be  incorporated 
into  the  proposed  mining  operations  and 
the  construction  and  use  of  access 
routes  to  minimize  the  anticipated 
adverse  impacts  upon  the  Refuge  and  its 
related  values;  and 

(I)  For  unpatented  claims  within  the 
Refuge  the  additional  information  shall 
be  provided: 

(1)  The  last  year  in  which  there  was 
production  from  this  claim  or  claim 
group  and  the  amount  of  production  (e.g. 
pounds,  tons,  market  value,  etc.); 

[2]  The  person  or  company  to  whom 
the  ore  or  concentrates  were  shipped; 

(J)  The  quantity  of  known  reserves  on 
the  claim  remaining  to  be  mined  (e.g. 
cubic  yards,  tons,  etc.)  plus  a  description 
of  the  tests  conducted  and  documents 
which  support  this  estimation  of 
quantity; 


[4]  The  grade  or  quality  of  the  known 
reserves  on  the  claim  remaining  to  be 
mined  (e.g.  ounces  per  cubic  yard, 
assay,  etc.)  plus  a  description  of  the 
tests  conducted  and  documents  which 
support  this  estimation  of  grade  or 
quality. 

(J)  If  the  permit  applicant  requests  a 
single  mining  access  permit  for 
contiguous  unpatented  claims  or  a  group 
of  unpatented  claims  in  the  same 
general  area,  it  shall  be  stated  to  what 
extent  the  mineral  data  requested  in 
question  9  of  this  Subsection  exists  for 
each  separate  claim  to  be  covered  by 
the  permit.  Permit  applications  shall  be 
sent  to  the  Area  Director.  United  States 
Fish  and  Wildlife  Service,  1011 E.  Tudor 
Road,  Anchorage,  Alaska,  99507. 

(iii)  Issuance  criteria — (A)  Within  45 
days  of  receiving  a  mining  access  permit 
application  containing  the  information 
required  in  paragraph  (l)(l)(ii),  the  Area 
Director  shall  consider  the  following 
factors  and  decide  whether  to  grant  the 
permit  and,  if  so,  under  what  conditions 
or  restrictions: 

(1)  For  unpatented  claims  within  the 
refuge  whether  the  supplied  mineral 
data  supports  a  prelu^ary 
determination  that  the  permit  applicant 
is  the  holder  of  a  valid  existing  right  in 
the  specified  mining  claim(s); 

[2]  The  anticipated  environmental 
impact  of  the  proposed  mining 
operations  and  routes  and  methods  of 
access  upon  the  refuge  and  its  related 
values; 

(J)  liie  existence  of  reasonable  and 
prudent  alternatives  to  the  proposed 
routes  and  methods  of  access  which 
could  minimize  or  avoid  the  adverse 
impacts  of  such  access  upon  the  refuge 
and  its  related  values; 

[4]  The  existence  of  other  proposed 
mining  operations  on  valid  mining 
claims  in  the  same  general  area  and  the 
possibility  of  consolidating  routes  and 
methods  of  access  among  such  claims; 

(5)  Whether  an  Environmental  Impact 
Statement  must  be  prepared  prior  to  the 
issuance  of  the  access  permit 

(B)  If  the  review  of  the  permit 
application  cannot  be  completed  within 
45  days  after  its  receipt,  the  Area 
Director  shall  notify  the  applicant  and 
set  forth  the  reasons  why  an  additional 
period  of  time,  not  to  exceed  30  days,  is 
required  to  complete  the  review. 

(C)  A  mining  access  permit  shall  not 
be  granted  if: 

(7)  in  the  case  of  unpatented  mining 
claims  within  the  refuge,  it  is  the 
preliminary  determination  of  the  Area 
Director  that  the  permit  applicant  is  not 
the  holder  of  valid  existirig  rights  in  the 
claims;  or 

[2]  the  Area  Director  concludes  that 
the  proposed  routes  and  methods  of 
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access  would  constitute  a  nuisance  or 
would  significantly  injure  or  adversely 
affect  the  Refuge  and  its  related  values, 
and  that  such  nuisance,  injury  or  effect 
could  not  be  adequately  mitigated 
through  the  imposition  of  reasonable 
conditions  or  restrictions  in  the  mining 
access  permit; 

(J)  a  reasonable  and  prudent 
alternative  exists  to  the  proposed  routes 
and  methods  of  access  which  could 
minimize  or  avoid  the  adverse  impacts 
of  such  access  upon  the  Refuge  and  its 
related  values;  or 

[4]  it  is  determined  that  an 
Environmental  Impact  Statement  must 
be  prepared  prior  to  the  issuance  of  a 
mining  access  permit 

(iv)  Appeals  process — (A)  Any  permit 
applicant  aggrieved  by  a  decision  of  the 
Area  Director  in  connection  withihe 
issuance  or  denial  of  a  mining  access 
permit  may  file  with  the  Area  Director  a 
written  statement  setting  forth  in  detail 
the  respects  in  which  the  decision  is 
contrary  to,  or  in  conflict  with,  the  facts, 
the  law,  these  regulations,  or  is 
otherwise  in  error.  No  such  appeal  will 
be  considered  unless  it  is  filed  with  the 
Area  Director  within  thirty  (30)  days 
after  the  date  of  notification  to  the 
permit  applicant  of  the  action  or 
decision  complained  of.  Upon  receipt  of 
the  written  statement  from  the  permit 
applicant,  the  Area  Director  shall 
promptly  review  the  action  or  decision 
and  either  reverse  or  reaffirm  the 
original  decision.  If  the  Area  Director 
reaffirms  his  original  decision,  he  shall 
set  forth  the  reasons  therefor  and 
forward  his  decision  and  the  record  on 
appeal  to  the  Director,  United  States 
Fish  and  Wildlife  Service,  for  review 
and  final  decision.  Copies  of  the  Area 
Director’s  decision  on  appeal  shall  be 
furnished  to  the  permit  applicant  who 
shall  have  20  days  within  which  to  file 
exceptions  to  the  Area  Director's 
decision.  The  Fish  and  Wildlife  Service 
retains  the  discretion  to  initiate  a 
hearing  before  the  Office  of  Hearing  and 
Appeals  in  a  particular  case.  (See  43 
CFR  4.700.) 

(B)  The  official  files  of  the  Fish  and 
Wildlife  Service  on  the  proposed  mining 
operations  and  routes  and  methods  of 
access,  and  any  testimony  and 
documents  submitted  by  the  parties  on 
which  the  decision  of  the  Area  Director 
was  based,  shall  constitute  the  record 
on  appeal.  The  Area  Director  shall 
maintain  the  record  under  separate 
cover  and  shall  certify  at  the  time  it  is 
forwarded  to  the  Director  of  the  Fish 
and  Wildlife  Service  that  it  is  the  record 
on  which  his  decision  was  based.  The 
Fish  and  Wildlife  Service  shall  make  the 
record  available  to  the  permit  applicant 
upon  request. 


(C)  If  the  Director  considers  the  record 
inadequate  to  support  the  decision  on 
appeal,  he  may  request  the  production 
of  such  additional  evidence  or 
information  as  may  be  appropriate,  or 
may  remand  the  case  to  the  Area 
Director,  with  appropriate  instructions 
for  further  action.  , 

(D)  Within  forty-five  (45)  days  of 
receipt  of  the  permit  applicant’s 
exceptions  to  the  Area  Director’s 
decision,  the  Director  shall  make  his 
final  decision  in  writing;  provided, 
however,  that  if  more  than  forty-five  (45) 
days  are  required  for  a  decision  after  the 
exceptions  are  received,  the  Director 
shall  notify  the  parties  to  the  appeal  and 
specify  the  reasons  for  delay.  ’The 
decision  of  the  Director  shaU  include  (1) 
a  statement  of  facts,  (2)  conclusions,  and 
(3)  reasons  upon  which  the  conclusions 
are  based.  The  decision  of  the  Director 
shall  be  the  final  administrative  action 
on  the  mining  access  permit  application. 

(E)  A  decision  of  the  Area  Director 
from  which  an  appeal  is  taken  shall  not 
be  automatically  stayed  by  the  filing  of 
a  statement  of  appeal.  A  request  for  a 
stay  may  accompany  the  statement  of 
appeal  or  may  be  filed  with  the  Director, 
llie  Director  shall  promptly  rule  on 
requests  for  stays.  A  decision  of  the 
Director  on  request  for  a  stay  shall 
constitute  a  final  administrative 
decision. 

(v)  Public  inspection  of  documents — 
Any  permit  application  and 
accompanying  documentation  submitted 
pursuant  to  the  regulations  of  this 
Section  shall  be  made  available  for 
public  inspection  at  the  Office  of  the 
Area  Director.  The  availability  of  such 
records  shall  be  governed  by  the  rules 
and  regulations  found  at  43  CFR  Part  2. 
including  the  provisions  therein 
regarding  the  confidentiality  of 
commercial  and  financial  information. 

(National  Wildlife  Refuge  Administration 
Act,  16  U.S.C  §  666dd  et  seq.;  Fish  and 
Wildlife  Act  of  1956, 16  U.S.C.  §  742.  et  seq.: 
Federal  Land  Policy  and  Management  Act. 

§  204(j).  43  U.S.C.  §  1714(j).) 
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